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Must-Carry/Retransmission Consent
Background and Basics

Pre-1992 - Prior versions of must-carry

1992 Cable Act - Established current Must
Carry/Retransmission Consent regime

Stations can choose:
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Must-Carry/Retransmission Consent
Background and Basics

Retransmission Consent:

>No obligation to carry station

>|f carried, station can demand compensation
Must-Carry:
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Election and Default Status

Elections between must-carry and retransmission
consent status required every three years (by Oct. 1).

If station fai/s to make an affirmative election:

>Defaults to must-carry on cable systems
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Why You Need to Elect

Affirmative election is almost always the best
approach.

>For station needing must-carry, failure to elect
could result in loss of carriage (satellite) or
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Who Can Elect

Commercial full power TV stations

“Qualified” Noncommercial stations have must
carry rights; election not required but advisable.




am Fletcher, Heald & Hildreth

Who Can Elect

“Qualified” Class A or LPTV Stations

Have right to elect must-carry on cable systems
where:

>“primary” headend w/in 35 miles of station;
and
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Who Can Elect

“Qualified” Class A or LPTV Stations (cont.)

>fulfill full power TV requirements for political
ads and kidvid,; and

>minimum Aours of operation (28/wk-
LP;18/day-CA); and
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Where Can You Elect

Commercial Full Power Stations

>Default is station’s DMA (as defined by Nielsen
in 2015-2016 Station Index).

>Must-carry market may have been modified for
individual stations by FCC order (may have
removed or added counties or communities to

)
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How to Find Cable Systems
to Send Election Notices to

FCC COALS database (will provide an “official’
address for sending elections to registered
cable systems
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Considerations in Making Election

Does cable or satellite operator have right to
import distant signals?

Does station have network non-
duplication/syndicated exclusivity protection?




am Fletcher, Heald & Hildreth

Considerations in Making Election (continued)

Could area served by cable system be removed
from station’s must-carry market?

Factors in market modification evaluation include:

>0Over-the-air sighal coverage
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Considerations in Making Election (continued)

Consistency among operators in same area (rules
prohibit inconsistent elections in a single franchise
area)

Other factors that could lead to loss of must-carry
rights:




mm Fletcher, Heald & Hildreth

Carriage Issues
for Must-Carry Stations

-Manner of carriage -- Cable

1. No Material Degradation
>No perceptible difference from over-air signal quality
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Carriage Issues
for Must-Carry Stations

-Manner of carriage — Cable
2. Viewability:

Viewers with analog sets must be able to view MC signals

— cable ops must downconvert or supply equipment
(converter boxes) either free or at low cost.
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Carriage Issues for Must-Carry Stations(continuea)

Channel Positioning - Cable

Right to choose one of three options

-Over-the-air channel number
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Carriage Issues for Must-Carry Stations(continued)

Channel positioning — Cable (continued)

If no channel requested, cable system may
carry on “Major” or historical (1985 or 1992)
channel; if both are occupied by another must-
carry station with placement rights, system can
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Carriage Issues for Must-Carry Stations (continued)

Channel positioning - Satellite

No right to a specific channel, just to placement
contiguous to other local broadcast stations

Ability to negotiate even if must-carry, but
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Issues in Retransmission Agreements

-Rates
>Depend on many factors
-Term
>Concurrent with election cycle?
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Issues in Agreements (continued)

-Out of market carriage

>Allowed or required?

>Check network affiliation agreements for
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Issues in Agreements (continued)

-Multicast channels
>How many will be carried
>Where will they be carried

>Limits on content changes
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Issues in Agreements (continued)

-Alternative delivery and new technology
>TV Everywhere, internet carriage

May not have these rights from program
suppliers

May not want to agree without knowin




am Fletcher, Heald & Hildreth

Issues in Agreements (continued)

Alternative delivery and new technology (continued)
>DVR, pausing, rewinding
Generally acceptable to suppliers

>0ther unforeseen technologies
Consider limiting grant of rights to
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Issues in Agreements (continued)

-Payment
>Rates

>Terms for submitting payment

1 b b
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Issues in Agreements (continued)

-Termination Rights

>Cable operator will generally want right to
terminate on loss of network affiliation

Agreement should make clear if carriage
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Issues in Agreements (continued)

-Assignments/Acquisitions

>Can/must agreement be assigned by either
station or cable operator to a new owner?

>If station owner buys another station, is it
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Issues in Agreements (continued)

-Confidentiality
>How long

>What is covered
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Good Faith Negotiations

-Explicit standards establishing bad faith:
>Refusal to negotiate
>Refusal to designate representative

>Refusal to negotiate at reasonable times
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Good Faith Negotiations (continued)
Explicit standards establishing bad faith (continued)

>Refusal to put forth more than a single,
unilateral, “take it or leave it” proposal

>Failure to respond to a proposal, including
reasons for rejection
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Good Faith Negotiations (continued)

-Totality of the circumstances test

-In disputes, complaints often filed, but FCC
very reluctant to actually find bad faith.
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Questions?
Thank you!

DANIEL KIRKPATRICK
kirkpatrick@fhhlaw.com
703-812-0432




